
Clearly, Congress intended that both existin~ State requirements and additional State

requirements are approprime so long as they were "not inconsistent" with the provisions of the

Act.

The discretion gran1ed to the States under § 251(3)(C) is even greater. There, Congress

indicated that some inconsl stency would be acceptable, allowing any regulation, order or policy

of a State commission that 'does not substantially prevent implementation of the requirements of

this Section and the purposes of this part." (Emphasis added). Clearly, such discretion granted

by Congress indicates that the States should playa substantial role in the implementation of the

Act.

Congress also clearly intended that States have the authority to impose obligations not

only on incumbent LECs and LECs but on all "telecommunications carriers for intrastate

services". Here, Congress reflected its intent that the States be allowed to impose obligations on

carriers other than LECs a rd incumbent LECs as part of the development of competition in

"telephone exchange servi:e or exchange access.,,25 Undoubtedly, Congress foresaw the

integration of local, long C'istance and other telecommunications services and recognized its

significance to the development oflocal telephone competition. Clearly, Congress also intended

for the states to be signifi( ant participants in the implementation of competition.

25 Section 261(c).
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C. Imposing additional requirements on new LECs may be essential to
fair competition between large new LEes and small incumbent rural
LECs.

As Congress recognized, it is appropriate for States and State commissions to

impose additional obligatic'ns on new LECs and even "telecommunications carriers." 26

The need for such additionll obligations is particularly clear in the context of potential

competition between large new LECs such as AT&T, MCI, TCI and others, and small

incumbent rural LECs. Here, the issues of market and economic power are far different

from competition in urbanrreas. While the assumption is that TIER 1 LECs have more

economic and market pOWI T than a potential new entrant. the same cannot be said of a

potential entrant such as A r&T with the its name recognition and economic and technical

assets.

1. The States must be allowed to impose additional requirements
on new large LECs as a precondition to termination of
interconnection exemptions with small LECs.

The arguments in f,vor of allowing States to impose additional requirements on

new large competitors are {II the more clear if the states may consider the termination of

interconnection exemption' for LECs under Section 251 (f)(2). Specifically, it may be

essential to the developmeJt of fair competition that rural LECs remain exempt from the

interconnection obligatiom of incumbent LECs unless and until certain preconditions are

imposed upon new compet: tors, particularly if the competitors are vastly larger entities

with substantially greater tt chnological and economic resources. In this context, it would

be completely appropriate or a State or State commission to precondition any
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termination of interconnectie'n exemptions on the fulfillment of substantial obligations by

new competitors.

2. The States must also be allowed to impose additional
requirements as part of the "suspension and modification"
process.

The need for additio'lal requirements as a precondition of terminating an

interconnection exemption 1s similar to the need for additional requirements to be

considered as part of any "s Ispension or modification" process under Section 251 (f)(2).

The suspension and modification of both LEC and incumbent LEC obligations may

involve both rural LECs anI other LECs that serve less than two (2%) percent of the

nations access lines.27 The suspension and modification process allows States and State

commissions to establish C lmpromise solutions, where the exemption is neither

completely upheld nor con,pletely waived. As the Conference Committee Report states in

part:

New section 251(f')(2) allows a local exchange carrier with less than 2% of
the subscribed access lines nationwide to petition for a suspension or
modification of the requirements under new sections 251 (b) and 251 (c) for
the telephone exch,mge service facilities specified in the petition. The
State commission :,;hall grant the petition to the extent that it is necessary
to avoid significanr adverse impacts on consumers, imposing an undue
economic burden e,r a technically infeasible requirement on the incumbent,
and provided that "he modification or suspension is in the public interest.28

To achieve an appropriate balance in such a situation. it is essential that the States and

State commissions have he discretion to achieve the balance by increasin~ the

27 section 251 (F)(2).
28 Conference Committee replTt at § 251, p. 122.
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requirements orthe new competitors as well as by increasing the requirements of the

incumbent LECs.

D. Universal service may be directly affected by the obligations imposed
on the new competitors.

In addition to the otter powerful policy arguments in favor of allowing States and

State commissions to impose additional obligations on new competitors, the potential

impact of new competitors III universal service also compels the same result. Clearly, the

introduction of new compelltors may have an impact on universal service, particularly in

the context of rural areas. \s the Act provides, State commissions are required to make

specific findings before cenifying additional recipients of federal universal service

funding. 29 Such findings tllrn on specific determinations of the impact of additional

recipients on universal sen ice and the public interest in genera1.30 In making such

determinations, the States md the State commissions should be allowed to impose

additional obligations on tile new competitors so that their presence does not adversely

affect universal service cOlsiderations.

IV. SECTION 251(C OF THE ACT IS NOT INTENDED TO REGULATE
THE TERMS OF NON-COMPETING LEC INTERCONNECTIONS.

The Commission :sks whether Section 251(c), which applies to interconnection

agreements between incUJ nbent LECs and competing LECs, also applies to the

interconnections between neighboring, non-competing LECs.3l It has been asserted by

ALTS that such intercoUJ ,ections are subject to that provision and; therefore, also subject

29 Section 214(e)(2).
30 Id. which reads in part: "Bdore designating an additional eligible telecommunications carrier for an area
served by a rural telephone c< mpany, the State commission shall find that the designation is in the public
interest."
31 NPRM at ~ 170.
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to the provisions of Section:· 52 (a), requiring the review of those agreements by the State

Commissions and the public disclosure ofthose interconnection agreements.32 Contrary

to ALTS' assertions, the aprlication of Sections 251(c) and 252(a) to non-competing

LEC interconnection arrangl.~ments would violate the clear intent of the Act, would lead

to an unreasonable burden 0:1 both State commissions and consumers, and would be

internally inconsistent with lther provisions ofthe Act.

A. Non-competing interconnections are very common.

Non-competing interconnections between LECs and between LECs and

interchange carriers have always existed, and Section 251(a), reaffirms these existing

interconnection duties, stat ng in relevant part:

Each telecommuni( ations carrier has the duty--
(1) to interconnect Erectly or indirectly with the facilities and equipment
of other telecommt nications carriers ....

These non-competmg interconnection obligations apply to every

telecommunication carrier In contrast, Section 251 (c), applies only to incumbent LECs

obligations to competing IJeal service providers. This difference in the scope and focus

indicates that Section 251 c) was not intended to regulate interconnections between LECs

that were llQ1 established 0 facilitate competition.

32 NPRM footnote 63.
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B. Rural LEes are exempt from any filing requirements.

In addition, "rural telephone companies" are exempt under Section 251 (f)(1)(A)

from the provisions of Secti; m 251(c) unless a State commission expressly eliminates that

exemption pursuant to the p:-ocedures of Section 251 (f)( 1). That Section reads in part:

Subsection (C) ofthls section shall not apply to a rural telephone company
until (i) such company has received a bona fide request for
interconnection, serrices, or network elements, and (ii) the State
commission determmes (under subparagraph (B)) that such request is not
unduly economical! v burdensome, is technically feasible, and is consistent
with section 254 .. , "

Consequently, an interpretation that non-competing LEC interconnection agreements are

subject to Section 251 (c) v auld lead to the following anomalies: 1) "incumbent LEC" to

"incumbent LEC" intercornections would be included under this provision; 2) "rural

telephone company" to "n (ral telephone company" interconnections would be excluded;

and "rural LEC " to "incumbent LEC" interconnections would be excluded.

C. Existing interconnection arrangements would not provide appropriate
patterns fur competitive interconnections.

Those parties argl ing that existing non-competing LEC interconnections are

subject to the provisions;ection 251 (c) also seek to require the disclosure of those

arrangements pursuant tc Section 252 (a) and to use these existing interconnection

agreements as a template for competitive interconnection arrangements. Such a

requirement is contrary 1 ) both the Act and sound public policy.

Section 252(a)(l provides:

(a) AGRI ~EMENTS ARRIVED AT THROUGH
NEGOTIATIOl' .--

(1) VOL JNTARY NEGOTIATIONS.--Upon receiving a request
for interconnect!on, services, or network elements pursuant to section 251,
an incumbent IQ;;a1 exchan~e carrier may ne~otiate and enter into a
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bindin~ a~reement with the requesting telecommunications carrier or
carriers without regard to the standards set forth in subsections (b) and (c)
of section 251. The a~reement shall include a detailed schedule of
itemized charges fOI' interconnection and each service or network element
included in the agreement. The ~reement, includin~ any interconnection
a~reement ne~otiated before the date of enactment of the
Telecommunications Act of 1996, shall be submitted to the State
commission under ~ubsection (e) of this section.

Based on the plain languag.~ of the above provision, the duty to submit to a State

commission "any intercom,ection agreement negotiated before the date of enactment" is

limited to occasions where 1) parties have negotiated a voluntary interconnection

agreement under the Act; aod 2) the same parties have entered into prior interconnection

agreements. Interconnectit In agreements between non-competing LEes do not fit this

definition.

Further, the interprdation ofthis section to require the filing of all interconnection

agreements between non-c lmpeting LECs is contrary to the clear purpose of this section

which is to make public a 1voluntary interconnection arrangements between two

competin~parties. Its pumose is not to require a global review of the hundreds of

unrelated interconnection lrrangements between an incumbent LEC and other non-

competing LECs which WI 're entered into without any expectation of competition

between the parties.

Further, such an imerpretation would rest on the assumption that Congress would

impose a sweeping burder on both State commissions and parties not facing any requests

for interconnection as an ,I fterthought in a section addressed to the very separate subject

ofnegotiations between Cl ,mpeting service providers. If Congress had intended a review

of all existing non-compel ing LEC interconnection arrangements, it would not have
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imposed that sweeping requTement as a part of a subsection directed to the completely

separate subject of interconrection between competitors. Rather, Congress would have

required such disclosure of III interconnection agreements in an entirely separate section

of the Act.

D. Imposing interconnection obligations on non-competing LEes would
needlessly harm consumers.

Imposing the interc(·nnection obligations of Section 25l(c) on interconnection

agreements between non-crmpeting LECs would also be contrary to public policy. The

existing interconnection arrmgements were developed without consideration to the

requirements ofthe Act, particularly with respect to the obligation of reciprocal

compensation. This is part cularly true for many extended area service ("EAS")

arrangements. These LEC: would be unlikely to voluntarily agree to such arrangements

for new interconnections. See the comments below on the limited situations where bill

and keep would be consisttnt with the requirements of the Act.)

If these existing int~rconnection agreements were subject to Section 251(c) and

251 (a)( 1), of many existin\~ LEC to LEC arrangements would be eliminated, including

arrangements in situations where there is very little likelihood of any competitor being

affected, but a very high Ii i(elihood of injury to customers from higher rates resulting

from the elimination of th,'se arrangements. Eliminating those arrangements could have a

dramatic and unnecessary negative consequence, requiring large local rate increases for

customers of LECs which terminate less traffic than the neighboring EAS exchanges and

large revenue windfalls fer LECs which terminate more traffic than the neighboring EAS

exchange. The obligation to review all existing interconnections between non-competing
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LECs and to develop fair replacement compensation arrangements would also result in a

massive increase in the regUiatory burdens, as State commissions were required to

determine the appropriatene;s of a multitude of existing agreements.

In addition, interconnection agreements between non-competing LECs should not

be used as a standard for eSl ablishing interconnection arrangements between an

incumbent LEC and a competing telecommunications carrier. The purpose of the

nondiscrimination provisio is of the Act are to allow all competin~ telecommunications

carriers to have the same interconnection rights with a particular incumbent LEC. A

competing telecommunicat tons carrier is not competitively disadvantaged if the

neighboring, non-competirg LEC has different interconnection arrangements. Therefore,

conforming non-competinr, arrangements to match those for competing

telecommunications carrie 'S is not required to fulfill the intent of the Act.

E. The Act recognizes the differences between competing and non
competing interconnections.

Finally, the Act re10gnizes that some non-competitive LEC to LEC arrangements

are outside the common c.lrrier obligations which apply to other facilities. Section 259

allows an eligible teleconmunications carrier lacking economies of scale to share an

incumbent LEC's "publiC' switched network infrastructure, technology, information and

telecommunications facil ties and functions" in order to provide service to customers in a

different service area. Section 259(b)(3) prohibits common carrier treatment for such

sharing arrangements.

Those arrangements may enable customers in small and rural telephone company

service areas to obtain 01 herwise unavailable services and network improvements under
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arrangements between their small serving LECs and larger adjacent LECs. Such sharing

arrangements should not btcome the basis for determining the rights of competing

telecommunications carrieI s. Section 259(b)(6) specifically provides that such sharing

obligations do not apply to services that may be offered in the LEe's telephone exchange

area. Clearly, the Act reco!~nizes and acknowledges that non-competitive arrangements

must be subject to differen criteria and remain appropriate for many situations.

In conclusion, the l \ct retains the existing obligations of non-competing LECs to

interconnect. The obligations set forth in Section 251 (c) and 252(a)(1) should be applied

in the manner Congress inlended--to regulate negotiations between an incumbent LEC

and a competing telecommunications carrier. Those obligations should not be extended to

non-competing interconne,tion arrangements.

V. Unbundled Elements Should Be Priced To Recover Their Cost.

The Commission s, ~eks comments on the relationship between rates for unbundled

network elements and rate·. for bundled service offerings. 33 In responding to this inquiry,

it is particularly important to remember the Commission's observations that:

This rulemaking is one of a number of interrelated proceedings
designed to advanc e competition, to reduce regulation in
telecommunicatiofis markets and at the same time to advance and preserve
universal service tl all Americans. We are especially cognizant of the
interrelationship between this proceeding, our recently initiated proceeding
to implement the c)mprehensive universal service provisions of the 1996
Act and our upcoIT,ing proceeding to reform our Part 69 access charge
rules. We ask COITlmenters in this proceeding to keep in mind the
relationship betwel:n these parallel proceedings and to frame their
proposals within t),e pro-competitive deregulatory context of the 1996 Act

h 1 34as a woe.

33NPRMat~~ 184- 188.
34 NPRM at ~ 3.
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Regardless of one's view of "he appropriate long-term goals under the Act, the reality is

that it must be applied withi 1 the existin~ framework of local and access rates, both

interstate and intrastate, and applied in a manner that provides fair results if local or

access rates change.

As described below. such a result can best be accomplished by applying the

following principles: a) all unbundled elements should be priced to recover their cost,

even if the sum of the costs for the unbundled elements exceeds the rate for the bundled

service; b) competing local exchange carriers that buy unbundled network loop and

switching components WOll Id receive the access revenues from interexchange carriers for

providing "exchange acces ;"; c) competing carriers that purchase local service for resale

must continue to purchase ,witched access service as a separate service; and d) retail

services priced to serve a rarticular customer class should only be resold to customers

within the same customer:lass.

Under these princirlles, customers of the incumbent LEe would not be harmed by

an unexpected mis-applicntion or arbitrage of the current local rate structures which were

based on public policy de,isions that deliberately recovered a portion of the local loop

costs from long distance ~ ervices. Moreover, as is discussed below, it will not be

necessary to eliminate these local rate structures, with the devastating harm that would

have on universal service

A. Unbundlt·d costs and rates may appropriately exceed bundled rates.

If the unbundled oop rate and switched access rate were set at cost, the sum of

those unbundled rates WI ,uld necessarily be higher than the current bundled retail local

Minnesota Independent:oalition 29 May 16, 1996



access rate because the bund led rate does not include the costs currently recovered

through the CCLC. BecaUSf the unbundled rate loop rate would need to recover the cost

currently recovered through the CCLC, the sum of the unbundled rates would exceed the

current bundled rate. Howe ler, the competing LEe would correspondingly be allowed to

receive the access revenues From providing "exchange access" to interexchange carriers.

Conversely, if a competing .EC purchases the bundled local access service, it should not

be allowed to receive the re lenues from the separate service for providing "exchange

access."

B. The imputation rule would lead to inappropriate results.

The alternative "imrmtation rule" prohibits the aggregate cost of the unbundled

elements from exceeding He bundled retail rate.35 Under that alternative, unbundled

network elements must nee essarily be priced below cost. Such a practice is in direct

conflict with Section 252(c ), which provides in relevant part:

Determinations by l State commission of the just and reasonable rate for
the interconnection of facilities and equipment for purposes of subsection
(c)(2) of section 25 I, and the just and reasonable rate for network elements
for purposes of subsection (c)(3) of such section--

(A) shall be--
(i) based on the cost (determined without reference to a
rate-of-retum or other rate-based proceeding) ofprovjdjui
~ interCOl!nection or network element (whichever is
applicable) and

(ii) nondisc'iminatory, and
(B) may inch de a reasonable profit.

(Emphasis added).

35 NPRM at ~ 186.
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In addition, the imputation rule, which results in uneconomic, below-cost pricing,

would also result in the incu mbent LEC failing to recover its lost revenues unless it

increased other rates to reco ler the loss. As described below, forcing dramatic increases

in local rates in order to imrlement the Act is contrary to the Act's universal service

requirements of preservingates in rural areas "that are reasonably comparable to rates

charged for similar services in urban areas. ,,36

The Commission nrtes that the New York Public Service Commission has

rejected the imputation ruIt

Certain states, including the New York Public Service Commission, have
not found it necess,1ry to adopt an imputation rule. When the incumbent
LEe sells retail seT/ices at prices that are less than cost,. it may be that it
recovers the difference in other state retail service rates and in
interexchange acce;s charges....Under these circumstances, it could be
argued that no imputation rule is needed to protect new entrants because.
as a matter of market economics or le~al obli~ations.new entrants
pUrchasin~unbundled elements priced at cost would be proyidin~all of
these services. andthus could collect the Same relatively overpriced
revenues for toll service. interstate access, vertical features. and other
offerin~s to make 11p for the underpricing of basic residential local
exchange service..By contrast an entrant that merely resells a bundled
retail service purchased at wholesale rates, would not receive the access
revenues. There a'e at least two possible additional objections to an
imputation rule when it requires that unbundled elements be priced below
cost. First, the unrmndled elements could be used to provide services that
compete with LE( retail services that are the source of the subsidy.
Second, if unbund led elements were priced at less than cost, then efficient
facility-based entl y would be deterred, as new entrants purchase
unbundled netwOl k elements at below cost rather than constructing their

~ '1" 37own laCl ltIes.

36 Section 254(b)(3).
37 NPRM at 186.
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(Emphasis added, footnote, lmitted.) The New York Commission's policy rejecting the

imputation rule and the con,ments contained in the above paragraph reflect the proper

public policy.

C. Limitations on resale are appropriate.

The Commission al,o requesting comments on the authority given to State

Commissions to limit resal.~ to a particular customer class where the retail rates that have

been designed for that part cular class.38 Section 25 1(c)(4)(B), provides in relevant part:

[A] State commission may, consistent with regulations prescribed by the
Commission under this section, prohibit a reseller that obtains at
wholesale rates a telecommunications service that is available at retail only
to a category of suhscribers from offering such service to a different
category of subscri'Jers.

In order to eliminate the bdow described problems which would result in the absence of

such a limitation, State commissions should be encouraged to limit resale to the same

customer class for which 1he services were originally intended, as the Act clearly

authorizes. Such a policy is also reflected in some state statutes.39

It is undeniable that local residential rates are generally lower than comparable

local business rates. The~ e pricing differences reflect past public policies favoring higher

business rates, based on , alue of service and universal service justifications, so that

residential rates would renain affordable. If a competing LEC is allowed, for example,

to purchase residential ac;ess service at wholesale and resell that access service to

business customers, the i lcumbent LEC will be unable to compete for business access

services. It will also lost the revenue support previously received from the business

38 NPRM at ~ 176.
J9 Minnesota Statutes § 237.1 ~1(5)(1) and (ii).
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access service. The only s'llution for the incumbent LEC would be to remove the

business/residential rate di rferential.

D. All local rates need not exceed costs.

The Commission a so asks whether a preemptive rule should be adopted requiring

all local rates to exceed th. cost of service.4o This alternative is directly contrary to the

universal service policy requirements of Section 254(b). The existing rate structures have

provided the foundation fer affordable, universal service in both urban and rural areas.

To eliminate those suppor structures and increase all rates above costs could result in

some residential local run· [ rates exceeding $100 per month.

Section 254(b) of he Act requires the Commission to base universal service

policies on the following )rinciples:

Consumers in all legions ofthe Nation, including low-income consumers
and those in ruraL insular, and high cost areas, should have access to
telecommunicatior 1S and information services, including interexchange
services and advaIlced telecommunications and information services, that
are reasonably comparable to those services provided in urban areas and
that are available; It rates that are reasonably comparable to rates charged
for similar service' ~ in urban areas.

Universal service, and th\ duty to assure rural/urban rate comparability will be

irreversibly harmed if pol icies were adopted that: a) eliminate the rate supports contained

in current local rate desig os; b) allow competing LECs to buy unbundled network

components below cost v'hile simultaneously retaining access charges; c) allow resale of

services priced for one CllSS of customers to another class of customers; or d) require all

local rates to exceed the ,osts of the service.

40 NPRM at ~ 188.

Minnesota Independent (~oalition 33 May 16, 1996



In conclusion, the Commission should adopt the following policies: a) all

unbundled elements should he priced to recover their cost, even if the sum of the costs for

the unbundled elements excteds the bundled rate; b) competing local exchange carriers

which buy unbundled netwrrk loop and switching components should receive the access

revenues resulting from pro riding "exchange access" to interexchange carriers; c)

competing carriers which pllrchase local service at wholesale for resale should not be

allowed to receive the revenues from the separate access services; d) retail services priced

to serve a particular class sllould only be resold to the same class of customers; and e) all

local services should not be repriced to meet the full cost of those services. These

policies are fair to the incunbent LEC, the competitive LEC, and, most importantly the

customers. In addition, thtse policies will remain valid even if the current rate supports

are changed or even elimiJated.

VI. SECTION 251(C)(3) DOES NOT PERMIT AN INTEREXCHANGE
CARRIER TO C1RCUMVENT SWITCHED ACCESS CHARGES.

The Commission ;sks whether the Act allows interexchange carriers to substitute

41the purchase of unbundle( elements for the payment of access charges. For many of the

same reasons discussed if Section IV above, Section 251 (c)(3) does not permit

interexchange carriers to :ircumvent interstate and intrastate switched access charges.

The underlying purpose \,f the Act is to allow telecommunications carriers an opportunity

to compete with incumbtnt LECs for local exchanli:e service. Interexchange service is

not an incumbent LEC e {change service. The distinction between switched access and

local access is recognize d in several provisions of the Act.

4J NPRM at 1 160 et seq.
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A. Interexchange access is distinguished under the Act.

As the Commission noted interstate interexchange service interconnection rights are

determined pursuant to 47 U.S.c. Section 201.42 Section 251(i), provides:

Nothing in this sec tion shall be construed to limit or otherwise affect the
Commission's authority under section 201.

Similarly, Section !5l (g) provides that the Act is not intended to affect existing

interstate or intrastate aCCtSS charges, stating in relevant part:

[E]ach local exchange carrier ... shall provide exchange access,
information access and exchange services for such access to
interexchange carrers and information service providers in accordance
with the same equal access and nondiscriminatory interconnection
restrictions and obIigations (includin" receipt of compensation) that apply
to such carrier on the date immediately preceding the date of enactment of
the Telecommunicttions Act of 1996 ... until such restrictions and
obligations are explicitly superseded by regulations prescribed by the
Commission after .uch date of enactment.

(Emphasis added). The above reference to the ability of the Commission to supersede the

existing regulations is mer dy a recognition that the Act did not freeze existing switched

access charges.

The intent to apply a separate set of policies to switched access charges is further

demonstrated by Section 251 (d)(3), which gives State Commissions exclusive

jurisdiction to:

[E]stablish access imd interconnection obligations oflocal exchange
carrIers ....

Such general authority wo lid be inappropriate if the more restrictive standards of Section

251(c)(3) applied to switched access service.

42 NPRM at ~ 161.
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B. Imposing the Act's pricing standards on access charges would lead to
unintended results.

The Act allows accef.S charges to be applied based on across-the-board policies.

If access charges were subje':t to company-by-company determination pursuant to

Section 251 (c)(3), it would 1esult in the piecemeal development of access charges

depending in part on where md how local competition occurs. The non-uniform results

would be assured by the fae that Section 251(c)(3) only applies to incumbent LECs and

does not apply to "rural telephone companies." No plausible reason exists for developing

switched access charges in ;uch a haphazard fashion.

C. Section 251il c) does not apply to access charges.

Further, the Comml'5sion correctly observes that the purpose of Section 251(c)(3)

is to permit a competing LI~C to obtain access to "transmission and routing of telephone

exchange service and exchmge access. ,,43 Interexchange access does not come within

those terms. "Telephone e (change service" is defined in Section 3(47) of the 1934 Act,

as amended, as "service w thin a telephone exchange, or within a connected system of

telephone exchanges within the same exchange area ...." "Exchange access" is defined

in section 3(16) of the 19: 4 Act, as amended as "the offering of access to telephone

exchange services or faciJ ties for the purpose of the origination or termination of

telephone toll services."

As the Commissicn noted, Section 251(c)(3) allows a competing LEC to purchase

the rate elements necessa; y to "offer" switched access as a competing LEC to

43 NPRM at ~ ~ ] 60, 161.
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· h . 44mterexc ange carrIers. It coes not allow an interexchange carrier to circumvent paying

switched access rates.

A simplified way of I :xpressing this principle is that Section 251 (c)(3) applies

where a telecommunicatiom carrier seeks interconnection in order to provide local access

services to other customers. It does not apply where the carrier is the customer. Where

the carrier is the customer, i should purchase service in the same manner as other

customers, based on tariffed rates.

Nor should an intere \change carrier be allowed to circumvent the payment of

access charges by creating an affiliate company which exists for the purpose of providing

indirectly that which an interexchange carrier cannot provide directly.45 Such a practice

would be a clearly inappropriate use ofthe unbundling provisions of the Act..

As the Commission noted, the interconnection rights of telecommunications

carriers are merely one com ponent of the overall changes being studied by the

Commission.46 It would bf highly inappropriate to allow in this Docket the

establishment ofinterconnfction rights which prevented the Commission from

establishing a coherent nati <)llwide interstate access charge policy, uniformly applicable

to all interexchange carrier. It would also be highly inappropriate to allow the piecemeal

circumvention ofthe universal service support mechanisms contained in those access

charges. Such a result wOlld be directly contrary to Section 254(b) ofthe Act, which

requires that the Commissl)ll's base policies preserve and advance universal service for

44 NPRM at 161.
45 NPRM at ~ 162.
46 NPRM at ~ 3.
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rural and high cost areas, ass"lring reasonably comparable services at reasonably

comparable rates.

Therefore, the Comnlission should determine that Section 251(c)(3) does not

apply to switched access seT/ices offered by an incumbent LEC to interexchange carriers.

VII. BILL AND KEEP SHOULD NOT BE PERMITTED WHERE IT
PROVIDES A CARRIER WITH A COMPETITIVE ADVANTAGE.

A. A bill and keep approach is appropriate only under limited
circumstanfes.

The Commission al'o seeks comments on the proper role for bill and keep

compensation arrangement 47 The Act requires reciprocal compensation arrangements

"by each carrier of costs" d~termined "on the basis of a reasonable approximation of the

additional costs of terminal ing such calls. ,,48 The intent is to prevent telecommunication

carriers from obtaining anmfair economic advantage by avoiding the full cost of service.

There are, however, circurlstances where a bill and keep arrangement would be a fair and

economical approach. Spt'Cifically, bill and keep arrangements should be authorized

where the parties voluntar ly agree to such an approach or, in the absence of an

agreement, where either 0 f the two conditions exist:

1) the transport and termination costs of both carriers are roughly
symmetrical and traffic is roughly balanced in each direction during peak
periods; or (2) actlal transport and termination costs are so low that there
is little difference between a cost-based rate and a zero rate (for example,
during off-peak p.~riods).49

These limitations confonl1 with the purposes of the Act.

47 NPRM at 243.
48 Section 252(d)(2).
49 NPRM at ~ 243.
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B. Section 251(d)(2) establishes reciprocal compensation standards.

Section 251(b)(5) establishes a duty for all LECs to establish reciprocal

compensation arrangement~ Section 252(d)(2) provides in relevant part:

[A] State commissi( "n shall not consider the terms and conditions for
reciprocal compensation to be just and reasonable unless--

(i) such terns and conditions provide for the mutual and
reciprocal recovery by each carrier of costs associated with
the transpor and termination on each carrier's network
facilities of:alls that originate on the network facilities of
the other carrier; and
(ii) such tenns and conditions determine such costs on the
basis of a reasonable approximation of the additional costs
of terminati !1g such calls.

This provision clearly reqt ires reciprocal compensation to be based on a reasonable

approximation of the actm I additional cost of transporting and terminating each carrier's

traffic. This language nec ~ssarily precludes the use of bill and keep except in those

instances where the net additional cost closely approximates the results obtained through

a bill and keep mechanisn .

c. Bill and keep should not violate Section 251(d)(2) pricing standards.

Bill and keep arrangements are expressly authorized by the Act in Section

252(d)(2)(B) which reads in part:

RULES OF CON .,TRUCTION.-This paragraph shall not be construed
"(i) to predude arrangements that afford the mutual recovery of
costs through the offsetting of reciprocal obligations, including
arrangements that waive mutual recovery (such as bill-and-keep
arrangemrnts) ;

While the Act allows bil and keep as an arrangement to "waive" mutual recovery, this

exception does not allo\\ the Commission or a State commission to compel a result that is

fundamentally inconsisknt with the pricing requirements of subsection 252(d)(2)(A).
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Rather, the Act allows bill apd keep to be used where both parties voluntarily accept the

methodology. Section 252(",) allows voluntary agreements to deviate from the

requirements of Section 251 b), which includes the obligation for reciprocal

compensation. Bill and kee) would also be allowed where the requirements noted by the

( ' .. b 50,0mmlSSlOn, a ove, are present.

Therefore, in the ab~;ence of a voluntary agreement, bill and keep should not be

mandated as the method fm providing reciprocal compensation unless it would

reasonably approximate thl additional cost associated with transporting and terminating

each carrier's traffic.

VII. CONCLUSION.

The Minnesota Independent Coalition respectfully submits these comment

recommending that the Clmmission:

I. Refrain from adorting "National Rules" that would be completely inappropriate if

applied to rural telephone companies.

2. Allow the States 1) resolve all issues regarding exemptions, suspensions or

modifications of incumbl~ntLEC obligations for LECs that qualify under the Act.

3. Allow the States 0 impose additional obligation on new competitors, particularly

in areas served by rural 1elephone companies.

4. Determine that Section 25] (c) does not apply to non-competing, existing

interconnection arrangenents between LECs.

50 [d.
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5. Price unbundled elem:nts at or above the costs, even if the total exceeds the price

of the bundled service.

6. Not allow interexchange carriers to circumvent access charges.

7. Limit the use of bill <,nd keep to the circumstances contemplated in the Act.

Respectfully submitted,
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